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ISSUE

The partles stlpulated to the follow1ng lssue.'

Whether the Clty of Keene had just cause and acted. in
conformity with the parties’ collective bargaining
‘agreement s in disciplining Lieutenant - David
Gaillardetz (Gaillardetz) with two one-day suspensions
and a demotion - from Lieutenant to Firefighter on
‘October 27, 2004? If so, what shall the remedy be?



:lllnnﬂgll_ThelKeene Flre Department Superv1sors, Local 3265, IAFF, AFL CIO,W,»f

- PERTINENT CONTRACT LANGUAGE

ARTICLE IL
Management nghts

2.1 The Clty wrll contlnue to have, whether exerc1sed or not,. all
of the rights, powers, and authority heretofore existing or whlch
hereafter ex1st,~1nclud1ng but not Timited to-‘the follow1ng the
right to. . .take dlsc1pllnary action for just cause. . .issue and
enforce reasonable rules and regulatlons. .

* ' The Clty of Keene Fire5 DepartmEnt1 (Department)' prOvideS'-

emergency serv1ces for the Clty and the surroundlng area, 1nclud1ng'

flre protectlon Vfahd; preventlon, medlcal serv1ces, rescue

~f"operatlons/ hazardous materlal emergenc1es,'and flre 1nspectlons.'”“
The Clty provrdes these serv1ces twenty—four hours & day,”sevenf¢it
days a week a851gn1ng personnel to rotatlng shlfts desrgnated asv

.A,B C and D shlfts Each Shlft is staffed.ﬁby a’ captaln, two

lleutenants, and 31x flreflghter/emergency medlcal techn1c1ans.

CLC is the bargalnlng representatlve for a 'unlt ~that 1ncludes;
captalns, _lleutenants and other superv1sory “personnel. The -

'-firefighter/emergency medical'.techniCians_lareﬁgin a = separate

bargalnlng unit.
The Rules and Regulatlons of " the Department prov1de that

“parti01pat1ng’ in acthltles not directly related to Fire

Department responsrbllltles while on duty will be consideredl
" neglect of duty. Those rules als0'proyide that insubordination and

neglect.of duty are’punishable,offenses for which an employee may.

be disciplined. In * addition, the Department - maintains the



V'followindretandard operating guidelines regarding curfew and quiet

~ hours:

A. Personnel shall malntaln quiet hours in the station
- from 2200 hours until 0700 . hours the follow1ng
mornlng This shall include ‘pool games, ping pong,
and . any other actlv1ty that creates excessive
n01se.

B. Meetlngs and functlons shall not be planned to run
) 2200 hours. -In such cases ‘where they do run

_ :beyondp-hls hour, they shall]be run as quietly as
{3p0881ble. oo o _ _

-The Clty | hlred. Dav1d Galllardetz »l(GaIllardetz) as a .
flreflghter/EMT on January 25 1993 and, untll ZQOZ, he:worked on
. the B Shlft Galllardetz was flnltlally superv1sed. by Captalna_;

Osgood and Crowley, and from 1998 to 2002, Captaln Dean Erlcson.

- each _performance criteria of satlsfactory and above, and he.

: (Erieso-l*ﬁsuperVLSedllhwm f' Dnrlng_,that ‘perlod, .her .recelved

dpaftioipated'rlnn'additionallﬂtrainind;'achlev1ng the_'follOWingi-~i

0 '*'posj_tlve evaluatlons ‘from each of hlS‘SUPPerSOI’-‘ST with-ratings- Ontft'* —-

training leyels; FF lII, EMT—I'W/MedS Module, Haz Mat Techn1c1an,
and NHFA Company Officer 1 V& ‘il.n However, .in January 2000,

‘ Gaillardta reoeiyed~a vﬁitten warning for_inappropriate pereonal
use of the City’ s electronlc mail system |
In October 2002, Chief Bradley Payne, the flre'chief at-the

, time,'recommended that Gaillardetz'be promoted from the rank of

City'promoted Galllardetz to the position of lieutenant on October

Station 2, and the c1ty manager approved that recommendatlon The -

flreflghter to the p051tlon of shift lieutenant on the B shift at =~ ==~



22, 2002 subject to a’ one year probatlonary perlod pursuant to
Artlcle 21.2 of ‘the partles’ colle_ct;ve barg-alnlng agreement. .C')n
September | 10, 2003, while still ll’l his ' probationary period,
Gaillardetz recelved a : verbal warning from Ericson. The
'performance concerns Erlcson brought to his attention included
allowrng a non-*d‘epartment employeev to use the computer at the
offlcer s desk the amount of tlme he spént on ‘the - computer, “and -
the length of v1s:Lts by famlly members

On January 21, 2004 Galllardetz recelved his first and only ,'

annual evaluatlon as a lleutenant from Erlcson. Erlcson rated

Galllardetz as - satlsfactory or above 1n every performance category

Fdr her T mrrcson—not—ed—he—h ad—spoken—t ”‘—Ga—:L—Ll ardeisz—abeut—the—need—- :

to malntaln a hlgher standard of performance as ‘an’ offlcer and to .

lead by example and concluded that Galllardetz _had “madet

adjustments, continues to impro've in‘ thls ‘area and is working on -

sett:Lng examples through his own actlons.

In January :290‘4” the C:Lty promoted Mark Howard (H0ward) "to 72
'captai‘n on -the B --Shlft, and he became Gaillardetz’s :meedlate'
superv1sor At some po:Lnt prlor to August 2004, Galllardetz asked
for a meetlng with Howard to talk about how ‘he was do:Lng, and
Howard approached Erlcson and then—-actlng Chief Gary Lamoureux for
some feedback about Galllardetz. | 'Accordlng to- Howard, they
1nformed him that they had had concerns about Galllardetz reportlng

to work late Aand the amount of _t:Lme he spent on the computer.

! Lamoureux became Chief of the Keene Fire Department in October
- 2004. '



Howard met with Gaillardetz on August 19 and 20, 2004 and ‘told
Gaillardetz he had some concerns including being late for duty, the
time Gaillardetz spent using the computer, initiative in carrying
~out tasks, and leadership At the'end‘of the-meeting; they agreed
that, Within the next few .weeks, Gaillardetz would provide Howard
mith some solutions, ideas and goals for improving in the areas of
conoetn.- | |
Gailla:detz was on siok 'leaveivfrom September 4 through E
September 20;.2063'. On"or about Sebtember 14, 2004, a fire fighter
informed Howard that Gaillardetz had allegedly had sexual relations-

w1th a married female in the fire station while on duty Howard

L eport—e-d—t—h—at—i-n-f-ormat—J:on—t o—Lameu—r—eux——t—he-s ame—da—y-,——and—L amoureux-
'initiated» an investigation, aSSlSted by Corporal Teven Tenney o
' (Tenney)h of the Keene Police Department. = By memorandum,,dated-
Septemher_  17, 2004, Lamoureux also placed" Gailiardetz" on~h
administrative leave pending 'the outcome -of that investigation;
notifying him that he was excluded “from partiCipating in any Fire
: Department functions until the investigation is. complete and
conoiuaione are'founded ”"The same day, Howard‘issued a memorandum
to Gallardetz ordering him to forward his solutions, ideas} and
goals to the issues they had addressed on ngust 19 and 20 by
September.27,_2004.
| on Settember1 20, Eenney sent; Lamoufeux',a summary. of an
" interview with the woman with whom Gaillardetz had allegedly had

.the improper'relationship;"and Tenney reported thatAshe'told him
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she had metvéalllardetz‘atvthevfire”station fiVe or six times in

the previous two years for the purposenof having sex and provided

~ Tenney with specific details about the time and location of the

alleged encounters. Tenney interviewed Gaillardetz on September
24, 2004 about thevallegationstagainst him, and he admitted meeting .

with the woman at the fire station late at night to-discuss her

; work with the explorer program in another communlty Althoughihe
hconceded that she was nmrrled and they met at the fire statlon
: because her husband was jealous, he denied hav1ng sex w1th her.
,The pollce and Lamoureaux re—1nterv1ewed the woman on October 14,

~and Lamoureux was present at that 1nterv1ew The woman'recanted

' her—story*and—stated that—she—had—lred—durtnq—her—earlaer—anterv*em :

':ww1th Tenney because she felt Galllardetz had led ‘her on and she

wanted to pay him back.

Lamoureaux dld not ibelleve the ~woman's subsequent story.
However, on October«l9, 2004 Lamoureaux met w1th Galllardetz and
inforned him.:that_ the results of the. 1nvest1gatlon about the

allegations of sexual mlsconduct were 1nconclusrve, but that

~Gaillardetz could still face dlsc1pllne based on the 1nformatlon

‘obtained 'during that_‘lnvestlgatlon . Lamoureaux also told-

Galllardetz he would be placed back on his shift the following day

but was not to have any contact with the shift because Lamoureaux

;wanted to meetgw1th the shift and let them know Gaillardetz would

Lamoureux recalls that, when.ihe ‘was a captaln, he issued a
verbal warning to a fire flghter who had an unauthorlzed visitor

to the fire statlon late at night..
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beHreturning;

Later that ‘day, fire fighters on -Gaillardetz/s Shift told
Howard that Gaillardetz had approached them in the station and said
words to the effect of “I'm coming back to work, and your vacatlon
is over.” . According to Howard, those employees: 1nterpreted

alllardetz s statement as a threat. Therefore, Howard related3
'f'what the employees told blm to Lamoureaux. | Neither Howard“nor'
'Lamoureaux talked w1th Galllardetz about what hlS co—workers had
reported to Howard
. On October 27, 2004, Lamoureux sent Galllardetz a memorandwn
linformlng' ‘him, effectlve 1mmed1ately, the Clty was . remov1ng' hlm,v.
» from hlS lleutenant p051tlon and placrng hlm in a flreflghter/EMT
p051tlon, pla01ng hlm. on leave for two days for two separate'
incidents of 1nsubord1natlon, and plaClng him on. probatlon for srxuf

months. Specrflcally, Lamoureux’s memorandmn charged Galllardetz

with: 1) 1nsubordlnatlon fOT failing to—follow nowaru S ulrect
‘order: to submit ‘a performance plan;. 2) . insnbordination for
approachlng shift members after Lamoureux 1nstructed him not to do
_:so; ‘and . 3) sneaklng' a woman into the fire statlon. w1thout her
husband’s knowledge, which placed. department personnel at risk.
That memorandum also cited a written warning Gaillardetz received
in January 2000 for inappropriate use of the City;s e-mail-systan,
a wrltten warnlng he recelved in Sepember 2003 for allow1ng a non-
City employee to use the City computer, washlng his prlvate vehlcle
whlle on duty, falllng to follow Department‘ pollcy- by not

respondlng to upgradlng proper equlpment at the scéene, and falllng‘



topursue m‘ont‘side ﬂ education since his. \p“romo-tion. ‘Acco:rdingv to
L'a.moure’ux,k he dec‘ide-d to demote Gaillardetz because Gaillardetz
failed to lead by exa.mple. | |

The Union filed a grievance challenging the discipline imposed
on Gaillardetz, and the City Manager held a hearing on June 3,
2005 The City Manager issued a dec:LSion denying the grievance on

Sime 7 7, 2005

POSITIONS OF THE PAR
The City s pos:Ltion is that :Lt had just cause to- demote

Gaillardetz and to issue him two separate one- day suspenSions on

October 27, 2004 : Therefore,‘ :Lt asks that I deny the Union’s_,» .

grievance.

Initially, the .Cit'y " emphasizes that the ﬁnion has " not. )

challenged the facts on which the City™ b‘a*s‘ed‘rts*decrsi*on‘t’Otd‘emotef——“

.»Gaillardetz. For examp_le;' he had a record ,o_f prior disc1-pline,'
poor decision making, and poor performance that included'ongoing
Iﬁisuse o’f_"work time'and City resourc.es. - Further, "these .,perfornance‘-
iss.uesl continued when Howard b.ecame his supervisor, and Howard had
attempted unsuccessfuliy to 'have 'Gaillardetz put together a' pian'
for addressa.ng those ongo:.ng performance issues. The straw ,that
‘broke the camel’s back occurred when Gaillardetz ’snuck a married
woman into the fire station late at night and demonstrated his
co'ntimiing misuse of on-duty time and poor decision making'.:

Because his conduct violated numerous Department rules and fell.



'below thewetandarde'aet”forth in the llentenants;'ﬂob’deSCription,
the,City_had jnat'cauee.tofdemote hlm from that position.

Similarly, the‘City.argues that_the facts aupport its'decision
to issue the ‘two one-day euspenéions . The first suspension was
juStlfled because Galllardetz falled to comply w1th Howard’s dlrect
and unamblguous order to prepare solutlons, 1deas, ‘and goals for
lHoward to 1ncoﬂporate 1nto a performance plan for hrm In'the
Clty s v1ew, lt .‘T 1rrelevant that Galllardetz was on'fpaid
admlnletratlve leave from early September untll October 20, 2004Vh
'because he stlll had a meek after returnlng frdm that-leave to
'comply .w1th Howard’ dlrectlve o Flnally,-_thev City contends
. Galllardetz smmply lgnored the Chlef’s dlrect order not to speak
‘w1th the’ employees on hls shlft untll the Chlef "had had--an f.

-opportunlty' to let them know Galllardetz would. be returnlng to
. work, and, by 1gnor1ng that order, he caused substantlal dlsruptlon
on.the shlft.- |
Union

The Union’s p051tlon is that the Clty dld not have jnst cause-
:tovdemote Galllardetz from. the rank of lieutenant. In support of
its positiOn,.the'Union‘first argues that the City has failed to-
_ provide -either Gaillardetz or the 'Union; with clear and concise
reasons for 'demoting‘ him. ‘ Rather, it relies. on amorphone.
-allegations.in an attempt to create the impreésion that Gaillardetz
.mnst have done something wrong.

| Next, the Unlon contends that the Clty did not have just cause

to demote Galllardetz because it violated .his fundamental due



process rights to notlce of the"charges’“againStw him and  an
'opportunlty to be heard After the Clty s 1nvest1gatlon of allegedv
sexual mlsconduct showed he had done nothing wrong, the City srmply
'1mposed the demotlon and two suspensrons wrthout ever glVlng hlm
notlce and an- opportunlty to respond ‘to the alleged mlsconduct the
Clty relled on as a. bas1s for dlsc1pllnlng hlm

In the Unlon s v1ew/ the charges relled on by the City to
demote Galllardetz were factually 1ncorrect, unsupported or stale.
| 1For example, the Clty charged hlm w1th v1olatlng the Clty sVV
..jcomputer pollcy, but has falled to prov1de ‘a copy of that pollcy
Further, the wrltten warnlng Galllardetz recelved in 2000 for‘

,1nappropr1ately u51ng the e-mail pre—dated hls promotlon to

'»_lleutenant and the mlnor computer related 1nfractlon in- 2003 wasm

addressed w1th a verbal warnlng In addltlon, Howard addressed anyA
'concern he may have had about Galllardetz s use of the Clty _
'computer on August 19 and 20, 2004 _and there is no evrdence that
’it’continued to be an issue. |

| Similarly,, the Union. challenges the City’s claim»_that
Gaillardetz'created the perception of impropriety by meeting with a
woman in thed'flre station after 10:00 p.m. 1t notes that theh
Department regulation on which the City relies does not explicitly
»prohibit_vhis conduct. . Further, because fire fightersv work on
twenty—four hour”shifts;‘it‘is not uncommon torAthem to have late
4 nlght v151tors at the flre statlon |
The Union also dlsmlsses the Clty s claim that- Galllardetz;

lacked leadership Aand; lnltlatlve.’,-It points out that the only

10



by nms b

evaluatlon he received while a lientenant ranked him>Satisfactory
on each of the supervisory criteria, and the City has'failed to

prov1de any  specific examples of how he falled to lead those under

 his command or that any member of his . crew had acted 1mproperly

during his tenure as a lieutenant.

Finally, the‘Union asserts there was no juSt cause for the two

one-day suspen51ons issned :along with the October 27, 2004

demotion. First, it contends Galllardetz was not 1nsubord1nate by

'falling to follow Howard’s directive to provide an improvement plan

. by September 27 2004 because he was on Sick leave until September

20 and placed on admlnlstratlve leave from September 17 until late

. October 2004, with 1nstructlons not to perfornl any departmental

functlons durlng that leave. ‘Therefore, itHWas impossible for him

to comply w1th Howard’s order

Second, the Unlon clalms the City lacked just cause to suspend,
him for a day for allegedly falllng to. follow Lamoureux s October
19, 2004 order not to talk with the employees on hlS shift before

returnlng to work thelnextAday. Accordlng to the Unlon, the only

 evidence relied'on'by the City to 'show that Gaillardetz violated

" that order was compound hearsay, and Lamoureax never followed up

with him to obtain his version of what happened. AcCordingly, the
City 1ssued that one-day suspensron in v1olatlon of the procedural

due process r;ghts lnherent in the concept of just -cause.

11



DISCUSSION

7The De0151on To- Demote Galllardetz

At the outset, it is important to clarify the nature of the. .. ...

_demotion at issue ‘here. | The City did not decide to remove
Gaillardetz from. his .lieutenant pOSlthD. because he lacked. the .
vcompetence to perform the duties of that rank. To the contrary,

the sole evaluation hevrecelved as a lieutenant in January 2004
‘reflects that his job'skills, supervisory ability and work habits

~were all satisfactory, and his superv1sor commented that, “overall -
Lt. Galllardetez has done a.good jOb 1n the .execution of his dutlesv
and respon81blllt1es. Rather, the dec1sron to. demote Galllardetz"
was based on a serles of . alleged lnfractlons of departmental rules
~and was 1mposed, along with two one-day suspen51ons, as a form of
dlsc1pllne. Therefore, because the Clty demoted Galllardetz as a

- form of dasc1pllne, its actlon must be tested by the tradltlonal

'prlnc1ples of just cause.

‘The October 27, 2004 memorandum from Lamoureux notifying -

Galllardetz that he was belng demoted did not point to any 81ngle
‘ 1nfractlon of department rules or pollcy as the overrldlng reason

'for his demotlon or as the event that precipitated the demotlon

. Rather, it cited a potpourrl of alleged mlsconduct occurrlng over a o

four year period. Therefore, it- 1s necessary for mne to consider

‘whether viewed. separately or. in the aggregate that alleged

3 The issue stlpulated to by the parties also reflects that. they
both believe Gaillardetz’s demotion to be dlsc1pllnary and
governed by the standard of just cause.

12



misconduct gave the City just cause to permamently remove
_Galllardetz frdm his lleutenant pos1tlon. |

I begln with the charges that Galllardetz had been misusing
the City's computer system There is no dlspute that Galllardetz S
-superv1sors had spoken w1th him about spendlng too much tlme on the
‘computer In fact, he recelved. a wrltten. warnlng in 2000 for
-flnapproprlate use of the e mall system and a verbal warnlng in 2003
for allow1ng a non—Clty employee to use the Clty computer system._
Slnce 'that tlme, however, Galllardetz recelved ‘a ‘satlsfactory
-evaluatlon. as a lleutenant 1n January 2004, and. hls superv1sor

' noted that he had made adjustments and was 1mprov1ng in- that area.'

:_Further, although Howard told Galllardetz 1n August 2004 that hei'

was concerned because he had observed Galllardetz on the computer'
for a long perlod sometlme between January and August 2004, he gave
' no spec1f1c 1nformatlon about what he observed or how Gaillardetz’s
‘u51ng the computer detracted from Galllardetz s performance as a
superv1sor. Further, he did not talk with Gaillardetz’s about his
'computer use:at the time of that observation. ‘Nor did any of'the
_City’s witnesses_identify a specific City or.departmental policy'
~ regarding computer use that Gaillardetz had.'Vlolated. Indeed,
Howard testified that personal use of the City computers is not
uncommon and not-prohlbited by the City’s internet'policy, as long -
'as it is kept to a'minimum. Finally,vthere'is slmply no evidence
that Gaillardetz had used the computer systemAimproperly betWeen
the time heiretuned‘from his administrative leave and the date of

his demotion. lTherefore, absent evidence of a clear tpolicy

13



”prohlbltlng Galllardetz s  use éf”*thé’“doﬁpﬁfér 'syéfem”ﬁof”*ﬁaie.
deflnltlve ev1dence about the actual extent of hlS computer use and
how it 1nterferedt-wlth. his dutles and. a lleutenant, I am not
'convinced“ that, after4 belng dlSClpllned in 2000 and 20034

'Galllardetz contlnued to have an ongorng problem with mmsusrng the
'fC1ty S computer systems that was:. serlous enough to justify demotlng ‘

hlm ln October 2004

Next, the memorandum demotlng Galllardetz 1ncluded a lltany of

'def1c1enc1es that p“e‘not supported by the record before me. For-

ﬂfvexample,ilt charges Gall; rdv siw1th washlng hlS prlvate vehlcle on

S duty, falllng to upgrad proper equlpment at: the scene of emergency

'ﬁcalls,}and falllni:to pursue“fu er'educatlon srnce hls promotlon.
"However, elther Howard nor Lamoureux offered any testlmony about
these alleged defrc1encres There 1s also no evrdence that Howardp,
dlscussed these alleged defrcrenc1es with him or put him on notlce
that he faced potentlal dlSClpllne for. them Therefore,_the City
did not have just cause “to demote Gaillardetz based on_'these
_unsupported-charges |

By far,. the most serlous charge agalnst Galllardetz and the

'one the Clty descrlbes as “the straw that broke the camel’s back”v

- was allow1ng a- marrled woman into the flre house after lO 00 p m.

4 It is not ‘clear from Lamoureaux’s October 27, 2b04 memorandum

whether the City based the decision to demote Gaillardetz, in

part, on claims that he had misused the computer system in 2000
“and 2003. However, because the City had already issued hom
verbal and written warnings' for his prior use of the City’s
computers, the City cannot rely also on that conduct as the basis:
for demoting him without sub]ectlng him to dlsc1pllne twice for
the same conduct.
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1demote Galllard‘

to ‘disouss nom-departmental business.  The woman had initially

creported’that shefand-Galllardet; had had anvinappropriate'sexual
. relationShip in the‘fire hduse, but She'subsequently recanted that

‘story, whlch led Lamoureaux to conclude that the lnvestlgatlon lnto

alleged -sexual mlsconduct by Gaillardetz was “1nconclu51ve
Nevertheless, he determlned that merely allowing . a marrled woman
1nto the flre house after 10 00 p m. was serlous enouqh to be the
flnal straw that justlfled a demotlon However, I am.not persuaded

that that conduct prov1ded suff1c1ent ‘just cause for the Clty to

.szor two reasons. . First, the departmental rulesif

c1ted. by the Clty do not expllc1tly' and 'unequlvocally' prohlbltvx

'}employees frdm hav1ng v131tors who are not 1nterfer1ng w1th quletf

fhours 1n the flre statlon after 10 00 p m., Second4 Lamoureux

testlfled that,iwhen he was. a captaln, he 1ssued only a. verbal

warnlng to a flre flghter who had an unauthorlzed visitor in the

fire fstatlon_ late at' nlght, which Areflects that demoting
Gaillardetz fOr similar conduct was an unreasonably harsh and

. disparate discipline.

- Even when the totality-of Gaillardetz’s conduct is considered,

I am not persuaded that the City had just cause to demote him.

Admittedly, the department had some concerns about his performance:

in certain areas, and he needed to improve in. those areas.

'AHowever, in August 2004, he asked to meet with Howard, and the two
'of them dlscussed those _concerns and talked about Gaillardetz

. puttlng together a plan to address those concerns. There'is no

evidence that dlsc1pllne was ever dlscussed, or even contemplated
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'at that tlme B Rather,_lt was not untll after ‘the allegatlons ‘of
sexual mlsconduct at the flre statlon were recanted that Lamoureux
" began to focus on Galllardetz 8 overall performance as a ba81s for;}
dlsc1pllne,' Therefore, T am conv1nced that the Clty resurrected“
prlor concerns and unsupported performance deflClenc1es to . justlfy

‘demotlng Galllardetz after the late nlght female v1srtor recanted

‘;:her 1n1t1al .report of sexual mlsco‘__v°f’.i,Eurther, w1th the.

_exceptlon of'ﬂ he; late nlght v1srt,ifft”does:vnotl appear thath

lal notlfled Galllardetz of_

"after—hours v151t, w1thout more, do not prov1de suff101ent ev1dence}QA
of mlsconduct or poor performance to justlfy demotlng a lleutenant»

who__'was‘ _otherwrse performing '.at } a 'satisfactory R level.

“The Suspen51ons

| In addltlon to demotlng Galllardetz,_the City issued him two
.separate oneeday suspen51ons on October 27, .2004. lThe first
suspen51on charged hlm with 1nsubord1natlon for failing to submit -
ideas for a. proposed performance plan to Howard after they met on
August 19 and 20. 2004 Gaillardetz agreed'at that meeting to
submlt a wrltten plan of solutlons, 1deas, and goals to address the
concerns__Howard. had ralsed. at the meeting within a _few weeks.
However, it is'undisputed that Gaillardetz was on sick leave from

September 4 through7September 20, 2004. On September 17, while he’
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was' on sick leave, l—loward"is's'ued"hir‘ti a memorandum ordering ‘him to
submlt a performance plan by September 27 The same day, however,
Lamoureux placed Galllardetz on paid adlnlnlstratlve leave pending
: the 1nvest1gatlon of Aalleged sexual” ml'sconduct at the fire station
and- specifically excluded hinl “from participating in any Fire
Department - functions until ‘the investigation - is complete.” bn
October 19, 2004, Lamouiééu‘z et with Gaillardetz ‘and informed hin
the :anestlgatlon of sexual mlsconduct charges were :anoncluswe
and that he could return to work the follow1ng day Therefore,
from September 4 through October 20 2004 Galllardetz was not at
work elther due to :Lllness or . adlnlnlstratlve leave There_fore, 1t
was unreasonable for the CJ.ty to expect him to submlt a proposed'
.'performance plan durlng the perlod that he was belng 1nvest1gated
for alleged sexual mlsconduct and unsure of whether or when he
mlght be returning to work
Nevertheless, »_the C:Lty argues that Lamoureux i_nstructed<
| -Gaillardetz at ith_e October 19, 2004'meet‘ing' to submit the plan as-
soon as_-‘p.ossible and he failed to so prior to October '2'7‘, 2004',;.the
date L'amoureux‘- imposed the one-day suspension. However, it does
not appear that Lamoureux gave him a specific deadllne af-ter his
return to work : or informed him there would be any particular
-.conse_quences if he delayed submitting the plan. Further, it is not
unreasonable that an employee returning to work 'after being absent
for more than two. months would need an. opportunity to readjust to.
the workplace and would not necessarily be focueing immediately on

a performance. plan. -Finally, . it 1is significant that Lamoureux.
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1mposed that suspen81on a week after Galllardetz returned to work
»wlthout ever 1nqulrlng where the plan was or giving him an
opportunity to explain why he had not yet submitted ft. On'these
‘facts, therefore, I cannot"say that the city had just cause to
suspend Galllardetz because he had not submitted.a ‘performance plan
Wlthln a week after returnlng from his leave.
»The’second;suspensiontis a different story. When they met on -
October 1§y'2004;~Lamoureux“eXplicitly ordered Gaillardetz not to
speak with any members of hlS shift until Lamoureaux had had an
'opportunlty to 1nform them that he would be returnlng to duty as
thelr‘ superv1sor the follow1ng day Desplte thlS dlrectlve,
.Galllardetz left the meetlng and proceeded to tell the employees on.
xthe shift 'he would be returnlng Although the Unlon attempts to
’ nunlmlze his actlon that day by argulng that the Clty based its

"de0181on to suspend hlm for disobeying that order on totem pole

hearsay However, regardless of what he~spec1frcally said tO-the_'

members ‘of hlS shift, it is undlsputed that some of them reported;
‘to Howard that Galllardetz had stopped by to talk with them after.
meetlng.w1th Lamoureux. on October_l9, and he does not deny speaking

with the members of his shift that day. Therefore, despite his
.~ motive in doing so[ he did violate Lamoureux’s order not to talk
- with them until he returned to work the following day, and I find
thevCity had just cause to suspend him for one day for ignoring

that directive.
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AWARD: -

27, 2004

5 just _to issue David

‘:Gal:llardetz“ a one- ciayz suspens:Lon on-"‘October 27, 2004

for ~failing to comply with an order not. to have
contact with the members of his shift before he
returned to active duty on October 20, 2004.
Therefore, that portion of the grievance is denied.

December 13, 2006
Newton, MA '
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